Notes from Nov. 15, 2005 RMMPG Meeting on
(Legal Issues in PublishingO

The RM PPG sponsored a panel discussion on Nov. 15 on CLegal Issuesin Publishing.OAbout 35
people showed up to hear four expertsN two lawyers, one editor and one writerN speak about
various facets of the issue.

Tom Howard, intellectual property lawyer, talked about the Copyright Act of 1976. Although
ideas, procedures, processes, etc., cannot be copyrighted, anything existing asthe written word,
that is Grozen in form,Ocan be protected, including literary, musical and dramatic works,
sound recordings, and architectural plans. These must be original works of authorship, which
he defined as Gdoesn®take much, but does take something.O

These works must also be Gixed,Ow hether on hard drive or paper. And the person who
ownsthe copyright isthe author or person who created it. In situations where the creation was
by co-authors, Howard strongly urged that awritten agreement be entered by the parties, to
avoid legal conflicts later.
He outlined the exclusive rightsthat copyright holders have. They aretherightsto:
Reproducethe work.
Producederivative work (that is, based on preexisting work)
Distribute copiesto the public
Perform publicly
Display publicly
Perform by digital audio transmission (TV, cable, etc.)
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Authors should register with the U.S. Copyright Office (for more information, go to
www .copyright.gov). By registering, the author creates public noticethat she hasregistered her
work and therefore can file infringement claimsif the situation arises.

Corinne McKay, a translator and freelancewriter, talked about her experiences with copyright
infringement. Last January, she wrote an article for atranslation magazine that she had written
for before and which paid a small honorarium. After it was published and based on advice she
get from the Boulder Media Women to see if any of her work was being used illegally, she
Googled herself and found her article on aweb site for atranslation agency. Worse, theway in
which her article was presented made it appear that she was promoting the agency@® services.
When sherealized the magazine must have sold her article to the web site, M cKay contacted the
editor of the magazine to complain. She was told that being on the agency®@ web site was Qyreat
exposure for writers,0Oa typical tactic, she said, of trying to convince the writer the publication
was Qrying to do you afavor.OBut, asamember of Boulder Media Women told her, OThey
stole your work.O

When McKay pressed the issue, the magazine made excuses and said they owned therights,
but ultimately made a settlement offer of $50. At that point she went to a lawyerN Tom
HowardN who told her she had three options: ask for alarger settlement, complain to the
translation agency (and thereby embarrass the magazine) or suein federal court. With this new
knowledge, McKay sent a letter asking for a settlement and threatening to contact the
translation agency. The magazine offered her $3,000, w hich she accepted.



In reviewing the incident, M cKay@® adviceto other writersisto save all evidence of
infringement; not just bookmark the web sites but save on hard drive. Al so, she had no written
contract with the magazine beforehand, and she urged writersto clarify their rightswith the
magazine before being published.

Jennif er Schlatter, an attorney with Allen & Velloneg talked about casesinvolving libel and
slander. Theright of privacy can be violated if an author publishes intimate facts about a person
(for example, that she had an abortion or he had a sex change), unless there is a legitimate
publicinterest. In that case, it wouldn®matter if the account was true or not. Another example
of libel or slander is (alse light,O in which information is distorted or omitted and creates a
wrong impression, such as a photo next to an unrelated story about prostitution that might give
the impression that the person in the photo was a prostitute. Another category is the Qimited
publicOfigure, someone who was thrust into the limelight, such asthe parents of Jon Benet
Ramsey, who sued Fox News for defamation and lost the case.

Libel can be minimized, Schlatter said, by looking for Oed flagsOin a manuscript;
double checking the accuracy; making sure the tone isn®@malicious; and presenting and
itemizing factual evidence. Changing the names of people who are presented in abad light can
help but if the person being discussed is still identifiable in other ways (such as where he or she
works, etc.), changing names won®shield the author. And, if all elsefails, liability insuranceis
available through Media Perils. Bloggersworried about being vulnerable can find information
on legal blogging at wwww .eff.org/ bloggers/ Ig.

Lynn Arts, assodate director of Editorial & Production Services for Platts (adivision of
McGraw-Hill), said that when deciding what is fair use for reproducing, QAssume nothing is
free.Oln the book world, the wisest thing to do isfind out what the contract with the author
states. She quoted the Chicago Manual of Style, Chapter 4, Section 4.75, which basically states
that (Gair use is decided in the courts. There is no Rosetta stone.O The issue involves questions
such as Chow much of awork you are usingOand whether that material is the GcruxOof the
book. With illustrations, permission is always needed, unless the art work isin the public
domain, and even then the pieceof art on, for example, a government web site, may be from a
private source. She gave two examples of when permission is needed to reproducea creative
piece of work. If two columnsare added to atable from a copyrighted source, you only need to
credit the sourceof the original table. But taking someone® photo and coloring it chartreuse
doesn®alter the fact that permission is still needed. Other factorsin determining fair use are
how the work will be used, for example, in marketing. Even for quoting standards (for example,
from the IEEE), permission is needed.

She advised those who seek permissionsthat it can take monthsto pull together; often
the copyright grantors at publishers don®care about your tight publishing schedule. Before
asking for permission, an editor should determine whether the piece of work to be used falls
into the fair use domain, she advised, because once permission is sought, even if it turnsout the
piece of work falls under fair use, the copyright holder could still require payment.



