
Notes from Nov. 15, 2005 RMMPG Meeting on 
 ÒLegal Issues in PublishingÓ  

 
The RM PPG sponsored a panel discussion on Nov. 15 on ÒLegal Issues in Publishing.Ó About 35 
people showed up to hear four expertsÑ two lawyers, one editor and one writerÑ speak about 
various facets of the issue. 
 
Tom Howard, intellectual property lawyer, talked about the Copyr ight Act  of 1976.  Al though 
ideas, procedures, processes, etc., cannot be copyr ighted, anything existing as the written word, 
that is Òfrozen in form,Ó can be protected, including l iterary, musical and dramatic works, 
sound recordings, and architectural plans. These must be original works of authorship, w hich 
he defined as ÒdoesnÕt take much, but does take something.Ó 
 These works must also be Òfixed,Ó w hether on hard drive or paper. And the person w ho 
owns the copyr ight is the author or person w ho created it. In situations w here the creation was 
by co-authors, Howard strongly urged that a w ritten agreement be entered by the parties, to 
avoid legal conflicts later. 
 He outl ined the exclusive rights that copyr ight holders have. They are the r ights to: 

¥ Reproduce the work. 
¥ Produce derivative work (that is, based on preexisting work) 
¥ Distr ibute copies to the public 
¥ Perform publicly 
¥ Display publicly 
¥ Perform by digital audio transmission (TV, cable, etc.) 

 
Au thors should register w ith the U.S. Copyright Offi ce (for more information, go to 
www.copyright.gov). By registering, the author creates public notice that she has registered her 
work and therefore can file infr ingement claims i f the situation arises.  
 
Cori nne McKay, a translator and  freelance writer, talked about her experiences w ith copyr ight 
infr ingement. Last January, she wrote an article for a translation magazine that she had w ritten 
for before and w hich paid a small honorarium. Af ter it was published and based on advice she 
get from the Boulder Media Women to see if any of her work was being used i llegally, she 
Googled herself and found her article on a web site for a translation agency.  Worse, the way in 
which her article was presented made it appear that she was promoting the agencyÕs services. 
When she real ized the magazine must have sold her article to the web site, M cKay contacted the 
editor of the magazine to complain. She was told that being on the agencyÕs web site was Ògreat 
exposure for writers,Ó a typical tactic, she said, of tryi ng to convince the writer the publication 
was Òtrying to do you a favor.Ó But,  as a member of Boulder Media Women told her, ÒThey 
stole your work.Ó 
 
When McKay pressed the issue, the magazine made excuses and said they ow ned the r ights, 
but ultimately made a settlement offer of $50. At  that point she went to a lawyerÑ Tom 
HowardÑ  w ho told her she had three options: ask for a larger settlement, complain to the 
translation agency (and thereby embarrass the magazine) or sue in federal court.  Wi th this new 
know ledge, M cKay sent a letter asking for a settlement and threatening to contact the 
translation agency. The magazine offered her $3,000, w hich she accepted. 



 
In review ing the incident, M cKayÕs advice to other writers is to save all evidence of 
infr ingement; not just bookmark the web sites but save on hard drive. Al so, she had no written 
contract w ith the magazine beforehand, and she urged writers to clarify their rights w ith the 
magazine before being published.   
 
Jennif er Schlatter,  an attorney with Allen & Vellone, talked about cases involving l ibel and 
slander. The right of privacy can be violated if an author publishes intimate facts about a person 
(for example, that she had an abortion or he had a sex change), unless there is a legitimate 
public interest. In that case, it wouldnÕt matter if the account was true or not. Another example 
of libel or slander is Òfalse light,Ó  in w hich information is distorted or omitted and creates a 
wrong impression, such as a photo next to an unrelated story about prostitution that might give 
the impression that the person in the photo was a prostitute.  Another category is the Òlimited 
publicÓ figure, someone who was thrust into the limelight, such as the parents of Jon Benet 
Ramsey, w ho sued Fox New s for defamation and lost the case. 
 Libel can be minimized, Schlatter said, by looking for Òred flagsÓ in a manuscript; 
double checki ng the accuracy; making sure the tone isnÕt malicious; and presenting and 
itemizing factual evidence. Changing the  names of people who are presented in a bad l ight can 
help but if the person being discussed is still  identifi able in other ways (such as w here he or she 
works, etc.), changing names wonÕt shield the author. And, i f al l else fails, liability insurance is 
available through Media Peri ls. Bloggers worried about being vulnerable can fi nd information 
on legal blogging at wwww .eff .org/ bloggers/ lg. 
 
Lynn Ar ts, associate director of Editorial & Production Services for Platts (a division of 
McGraw-Hill), said that w hen deciding w hat is fair use for reproducing, ÒAssume nothing is 
free.Ó In the book world, the w isest thing to do is find out what the contract w ith the author 
states. She quoted the Chicago Manual of Style, Chapter 4, Section 4.75, which basically states  
that Òfair use is decided in the courts. There is no Rosetta stone.Ó  The issue involves questions 
such as Òhow  much of a work you are usingÓ and whether that material is the ÒcruxÓ of the 
book. Wi th i llustrations, permission is always needed, unless the art work is in the public 
domain, and even then  the piece of art on, for example, a government web site, may be from a 
private source. She gave two examples of when permission is needed to reproduce a creative 
piece of work. If two columns are added to a table from a copyr ighted source,  you only need to 
credit the source of the original table. But taking someoneÕs photo and coloring it chartreuse 
doesnÕt alter the fact that permission is sti ll  needed. Other factors in determining fair use are 
how the work w ill be used, for example, in marketing. Even for quoting standards (for example, 
from the IEEE), permission is needed. 
 She advised those who seek permissions that it can take months to pul l together; often 
the copyright grantors at publishers donÕt care about your tight publishing schedule. Before 
aski ng for permission, an editor should determine whether the piece of work to be used fal ls 
into the fair use domain, she advised, because once permission is sought, even if it turns out the 
piece of work falls under fair use, the copyr ight holder could sti ll require payment.  


